International Lawyer
Volume 16

Number 4

Article 7

1982

Jurisdiction in Civil and Commercial Matters under the German
Code of Civil Procedure
Dryander Christof von

Recommended Citation
Dryander Christof von, Jurisdiction in Civil and Commercial Matters under the German Code of Civil
Procedure, 16 INT'L L. 671 (1982)
https://scholar.smu.edu/til/vol16/iss4/7

This Article is brought to you for free and open access by the Law Journals at SMU Scholar. It has been accepted
for inclusion in International Lawyer by an authorized administrator of SMU Scholar. For more information, please
visit http://digitalrepository.smu.edu.

CHRISTOF VON DRYANDER*

Jurisdiction in Civil and
Commercial Matters under the
German Code of Civil Procedure
A discussion of the rules of jurisdiction in other countries serves two dis-

tinct purposes.' The first lies in the value of analyzing and comparing the
views of other communities for the advancement of one's own legal system. 2 This aspect is of primary concern to lawmakers, and in a common
law system like the United States to courts, too. The second purpose is of
immediate practical relevance and thus of special interest to lawyers and
*Mr. von Dryander practices law in Brussels.
'This paper uses the word jurisdiction to describe the power of a state to entertain an action
through its judicial tribunals that is not entirely local in character. In this meaning jurisdiction
corresponds to the German term (Internationale Zustaendigkeit). Oftenjurisdiction is also used
in respect to the power of a court; the power of individual courts, however, is more appropriately described by the word competence. In yet other contexts.jurisdiction refers to the power
of a state to perform acts in the territory of another state, or the power of a state to apply its
laws to cases involving a foreign element. See Akehurst, Jurisdictionin InternationalLaw, 46
BRIT. Y.B. INT'L L. 147 (1972/73).
2
As stated by Professors von Mehren and Trautmann:
[11n establishing bases for jurisdiction in the international sense, a legal system cannot confine its analysis solely to its own ideas of what is just, appropriate, and convenient. To a
degree it must take into account the views of other communities concerned. Conduct that is
overly self-regarding with respect to the taking and exercise of jurisdiction can disturb the
international order and produce political, economic and legal reprisals.
Jurisdictionto Adjudicate. A SuggestedAnalysis, 79 HARV. L. REV. 1121, 1127 (1966). In contrast to their concern for the standards to be applied to judgment recognition, American courts
have not yet paid much attention to the scope of jurisdiction over aliens in other countries. It
remains to be seen whether this attitude will change as expected by STEINER AND VAGTS,
TRANSNATIONAL LEGAL PROBLEMS 749 (2d ed. 1976). As of now Judge Breitel's dissent in

Frummer v. Hilton Hotels International, Inc., 19 N.Y.2d 533, 281 N.Y.S.2d 41,227 N.E.2d 851
(1967), remititur amended 20 N.Y.2d 737, 283 N.Y.2d 99, 229 N.E.2d 696 (1967) stands alone.
In that case, Breitel, in objecting to the majority's assertion of jurisdiction over Hilton Hotels
(u.U.) Ltd., a British subsidiary of Hilton Hotels Corporation (a Delaware Corporation), in an
action based upon injury sustained in a fall in the London Hilton, rested his dissenting view
primarily upon the fact that neither the United Kingdom nor civil law countries would assert
jurisdiction on the basis of the facts of the case.
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other practitioners that are concerned with the legal aspects of international
business operations. This purpose is to facilitate the protection of American
individuals, companies, and interests abroad by helping acquire a basic
understanding of the principles under which foreign courts assume jurisdiction to decide international controversies. 3 Such an understanding is valuable not only in dealing with actual proceedings before foreign courts, but
also in designing means by which to avoid such proceedings, e.g., arbitration and choice of forum clauses.
Given the growing legal and economic interdependence of the United
States and West Germany, and, consequently, the increasing number of
legal controversies between individuals and entities of the two countries a

discussion4 of the German jurisdictional concept seems particularly
valuable.

Basic Characteristics

Before discussing the individual bases for jurisdiction in the German
Code of Civil Procedure (Zivi/prozessordnung, ZPO), the main differences

between the American and the German concept of jurisdiction should be
pointed out. While West Germany, like the United States, has a federal
structure with a federal government and individual states (Laender), issues
of jurisdiction only arise in proceedings that involve international rather
than interstate elements. This is due to compared to the United States, the

more limited power and lesser autonomy of the states in West Germany.
There, the states enjoy no jurisdictional power of their own, and therefore
cannot create their own system of courts and rules of civil procedure. In
West Germany there is only one system of courts of general jurisdiction,
and all the courts thereunder apply the rules of the federal Code of Civil
3

In international litigation the place of litigation often predetermines the substantive outcome 6f the case. The forum generally applies not only its own procedural law, but also its
own conflict of laws rules. This makes it likely that the dispute will be adjudicated under the
forum's substantive law as well, either on the assumption that the substantive laws of the
involved countries are identical, or as a matter of choice of law. The tendency of U.S. Courts
to apply U.S. substantive law is outlined in REESE AND ROSENBERG, CONFLICT OF LAWS,
CASES AND MATERIALS, 440 et seq. (7th ed. 1978).
But even if the forum's conflict of laws rules point to the law of the country of the alien
litigant there will still be the uncertainties of having that law applied by a foreign court. Plaintiffs, in selecting the proper forum, must also bear in mind the enforceability of the judgment.
Defendant's lack of assets in the forum state will compel plaintiff to seek recognition and
enforcement of the judgment elsewhere. This may give rise to new obstacles that often render
the4 obtained judgment worthless.
For an earlier, and more limited, survey, see de Vries and Lowenfeld, Jurisdiction in Personal Actions-4 Comparison of Civil Law Views, 44 IowA L. REV. 306 (1959). See also
Kaplan, von Mehren and Schaefer, Phases of German Civil Procedure, 71 HARV. L. REV. 1193,
1232 (1958). The article provides an excellent overview of German civil procedure. It should
be noted, however, that the thorough revision of the Code of Civil Procedure (Ziviprozessordnung, ZPO) in 1977 renumbered most of the provisions of the Code.
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673

Procedure regardless of the courts' respective location.5 Under the Code
the allocation of cases, among the various courts in different states is carried
out by venue provisions. 6 Further, because jurisdiction in West Germany
does not concern the relationship between the federal government and the
several states, there is no need for constitutional limitations on the exercise

of jurisdiction. 7 Thus, rather than. having a single standard to determine

the permissible reach of a jurisdictional basis, German courts derive limita-

tions on the exercise of judicial power from individual statutory
interpretation.
A further significant difference between the German and the American

concept of jurisdiction lies in the structure of specific jurisdictional bases.
In West Germany, like in most civil law countries, 8 the dichotomy of in
rem, quasi in rem, and in personam jurisdiction is unknown. While the

German Code of Civil Procedure provides some bases for in rem jurisdiction, assertion of jurisdiction generally is personal jurisdiction. 9 This, however, should not be equated with a more limited reach of judicial power.
On the contrary, German courts assume personal jurisdiction in some fact
situations that under American law would fall under quasi in rem

jurisdiction.10
A further noteworthy distinction between German and American jurisdictional methodology is the irrelevance of method and place of service for
the exercise of jurisdiction in West Germany. Under the German Code of
Civil Procedure the only function of service of process is to give notice to
the defendant. I The separation of jurisdiction from service is rooted in the

adherence to territoriality as the underlying principle ofjurisdiction in West
Germany.12 This concept has two implications. First, jurisdiction is never
based on a procedural step alone, such as service of a summons. It is invariably founded on a relationship or contract that connects the parties or
'For a survey of the German court system see COMMON MKT. REP. (CCH) 23,551-23,561.
The various phases of a Civil proceeding before German courts are described in Kaplan, von
Mehren and Schaefer, supra note 4.
'The ZPO does not contain special jurisdictional provisions. Rather the locally competent
court is considered also to have jurisdiction. See, infra, note 16 and accompanying text.
'Jurisdiction vis-hi-is
other countries is a matter of comity only. See Ross, The Shifting
Bases of.Jurisdiction, 17 MINN. L. REV. 146, 148 (1932).
'For Italy, see CAPPELLETTI AND PERILLO, CIVIL PROCEDURE IN ITALY 83 (1965).

'ZPO §§ 24-26 provide jurisdiction for actions in rem (so-called dingliche Gerichissiaende).
However, German judgments "in rem" have a more limited res judicata and collateral estoppel
effect. A German judgment "in rem" binds only the parties to that proceeding and certain
persons enumerated at ZPO §§ 325-327.
"°See ZPO § 23. This highly controversial basis for jurisdiction is discussed infra at pages
11-23.
"See THOMAS AND PUTZO, ZIVILPROZESSORDNUNG Vorb. § 166 11 (10th ed. 1978). Proper
service of process, however, is a necessary prerequisite to a judgment on the merits. The ZPO
provides for cure of improper service in various ways. See ZPO §§ 181, 183, 184, 187, and 295.
"For a penetrating treatment of the underlying principles of jurisdictional bases in Germany and other civil law countries see SZASZY, INTERNATIONAL CIVIL PROCEDURE 320-350
(1967).
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their acts with the forum. 13 Therefore, objective territorial ties,' 4 not citizenship, underlie the individual bases for jurisdiction of the ZPO. 15 Second, because of the interaction between territorial competence and
jurisdictional power, the locally competent court also has jurisdiction over
the parties.1 6 Accordingly, the German Code of Civil Procedure dispenses

with separate rules for jurisdiction and venue. The Code simply merges

17
jurisdictional rules in venue provisions.
Lastly, considerable differences between the two countries exist with

respect to the consequences of lack of jurisdiction. In the United States, the
rule appears to be settled that the judgment of a court lacking jurisdiction is
open to collateral attack even in the rendering state. 18 West Germany and
other civil law countries agree with the United States that the judgment of a

court not having jurisdiction may be refused recognition in other countries, 19 yet in the rendering state such judgment is final and not subject to
"Grace v. MacArthur, 170 F. Supp. 442 (E.D. Ark. 1959) (jurisdiction obtained by service of
process upon defendant while flying over Arkansas aboard an airplane) would be contrary to
this understanding of a proper territorial concept of jurisdiction. However, recent decisions of
the U.S. Supreme Court, such as Shaffer v. Heitner, 433 U.S. 186 (1977), World-Wide Volkswagen v. Woodson, 444 U.S. 286 (1980), and Rush v. Savchuck, 444 U.S. 320 (1980), suggest
that the rigid transient jurisdiction rule may fall soon.
The German basis of jurisdiction most similar to the transient jurisdiction rule relied on in
Grace P.MacArthur is ZPO § 30. Under this section, actions arising from commercial transactions entered into at trade fairs or markets may be brought in the locally competent court of
the place of such fair or market, provided the defendant or his authorized agent are present
within the district of that court at the time the proceeding is instituted. ZPO § 30 is the only
ZPO provision that attaches jurisdictional relevance to the place of service. Presence alone,
however, does not suffice even under ZPO § 30. Using American jurisdictional terminology,
one might rather say contacts and service. In this interpretation the provision is similar to U.S.
long-arm methodology.
"The principle of territoriality is of minor importance in Latin legal system. Most of those
countries base jurisdiction primarily on nationality. The concept of judicial jurisdiction of
these laws has a markedly national, autarchic character, and is often unfavorable to foreigners.
In general this makes it possible for a domestic claimant to sue the alien defendant before a
domestic court even if the matter has no connection with the forum. See, e.g., Article 14 of the
French Civil Code, translated and discussed in Steiner & Vagts, supra note 2, at 751-52. Italy,
while using both the concept of nationality and territoriality, does not go so far. The plaintiffs
nationality is generally irrelevant in determining jurisdiction. See CAPPELLETTI AND PERILLO,
supra note 8, at 85 note 22, and id. at 105.
"The notion of territoriality if pushed far in ZPO § 23a:
In actions for alimony or support against a person, over which there is no basis for jurisdiction within the country, the court which has general jurisdiction over the plaintiff, has
jurisdiction.
In merely focusing on plaintiffs contacts with the forum the provision goes farther than the
corresponding provisions in the New York and Illinois long-arm statutes. See N.Y. CPLR
§ 306(b) Il1. Civ. Pract. Act ch. 110 § 17(4)(e).
"This accords with most civil law systems. See Smit, The Terms Jurisdiction and Competence in Comparative Law, 10 AM. J. COMP. L. 164, 168 (1961). But Italy, for instance, pro-

vides explicit rules of jurisdiction. See

CAPPELLETTI AND PERILLO,

supra note 8, at 83.

"That the German legislature by distributing territorial competence also intended to regulate jurisdiction is generally inferred from ZPO §§ 16, 23, and 27(2). See, e.g., MATTHiES, DIE
DEUTSCHE INTERNATIONALE ZUSTAENDIGKEIT

14 (1955).

"See, e.g., Rest. Sec. Judgments § 4, Tentative Draft 1978.
"See, e.g., ZPO § 328 (recognition of foreign judgments).
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collateral attack once the time for an appeal has run out.2 0 This is true
regardless of whether the issue of jurisdiction was litigated.
The Individual Bases for Jurisdiction

The ZPO contains twenty-five provisions pertaining to venue and thus to
jurisdiction, too. 21 The Code draws a distinction between places of general

jurisdiction (allgemeine Gerichtsstaende) 22 and places of special jurisdiction

(besondere Gerichsstaende). 23 The two fora differ from each other in that

any kind of action may be brought in the court at the place of general jurisdiction while only actions for pecuniary claims (vermoegensrechtliche
Ansfprueche) may be brought in the court at the place of special jurisdiction,
and then only in particular circumstances. 24 General jurisdiction over natural persons exists where the defendant is domiciled. 25 ZPO sections fifteen

and sixteen lay down exceptions to this principle. 26 General jurisdiction

over legal persons and other entities is usually obtained at the place of their

seat. 27 The remainder of the bases for general jurisdiction deal with jurisdiction over the federal and state governments and their respective agencies. 28 Among the more important bases for special jurisdiction are the

places of residence, 29 the place of branch, 30 the place of location of prop33
32
erty, 3 1 the place of performance, and the place of commission of a tort.

Before turning to an analysis of those bases for general and special jurisdiction that play an important role in international litigation, it should be
noted that within the Common Market, the Convention on Jurisdiction and
the Enforcement of Judgments in Civil and Commercial Matters 34 has
2
In accord: Italian Codice di Procedura Civile art. 324. See CAPPELLETTI AND PERILLO,
supra note 8 at 84.
2
'ZPO §§ 12-35a. This paper refers to them as bases forjurisdiction.
22
ZPO §§ 12-19.
2
ZPO §§ 20-34.
"4As Kaplan, von Mehren and Schaefer, supra note 4, at 1196 note 7 rightly point out, the
definition of this term is difficult. See, e.g., THOMAS AND PUTZO, supra note 11 Einl. IV. It
suffices to say that the term pecuniary claims in any case encompasses monetary claims and all
other claims arising from commercial transactions.
11ZPO §§ 12, 13. The provision spells out the Roman law principle of actor sequiturforum
rei. Domicile is also a constitutionally permissible basis for jurisdiction in the United States.
Milliken v. Meyer, 311 U.S. 457 (1940).
2
°ZPO § 15 (jurisdiction over persons employed in public service), ZPO § 16 (jurisdiction
over persons without domicile).
17ZPO § 17(1). The term seat will be discussed, infra notes 35-38 and accompanying text.
--ZPO §§ 18, 19.
29
ZP0 § 20. Mere presence is not sufficient. See THOMAS AND PUTZO, supra note 11, at

§ 20.
3

ZP0 § 21.
IZPO § 23.
ZPO § 29. For negotiable instruments ZPO § 603 is lex specialis.
"ZPO § 32.
"Hereinafter European Convention. The text is reprinted in CCH COMMON MKT. REP.
6003 et seq. The Convention became effective in 1973. The new member states (Great Britain,
Denmark and Ireland) signed it in 1978. Ratification by them is expected in the near future.
3
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largely superseded the national system of jurisdiction. The Convention

may also impact on litigants from countries outside the Common Market.
A. Jurisdiction over CommercialEnterprises.-

ZPO sections 17(1) and 21(1)
ZPO sections 17(1) and 21(1) relate to jurisdiction over commercial
enterprises. Section 17(1)3 5 embodies the place of general jurisdiction over
defendants that although not natural persons, are capable of being a party
in court. While judicial practice has not often focused on this section of the
Code, the provision is nonetheless of great practical import. A problem
that deserves special attention is the definition of the word seat ("sitz").
With respect to corporations the articles of association establish the place of

the seat. 36 Usually, they must choose as seat one of the following three
places: the location where the management is situated, the location where
the corporation maintains an establishment, or the location where the
administration is conducted. 37 Limited liability companies (Gesellschaft mit

beschraenkterHaftung, GmbH) also choose their seat in the charter. Companies other than those aforementioned cannot determine the place of their
38
seat simply by way of charter provision. Absent special circumstances,

39
their seat is at the place where the administration is conducted.
ZPO section 21(1), the place of branch establishment (Niederlassung),

enlarges the scope of jurisdiction over natural and legal persons and other
Schumann, Aktuelle Fragen des Gerichissiandsdes Vermoegens (§ 23 ZPO), 93 ZEITSCHRIFT
FUER ZIVILPROZESs 408, 422 (1980).
"The text of the section is as follows:
For actions against municipalities, corporations, and those companies, associations, societies, foundations, institutions and estates capable of being sued, the court of the district
within which the seat is located, has jurisdiction. Absent special circumstances, the seat is
the place where the administration is conducted.
The term "companies" refers to those entities which, while not being legal persons, have been
granted capacity of suing (aklive Partefaehigkeit)and/or being sued (passive Partefaehigket).
See ZPO § 50. The provision is of particular importance for partnerships (Offene Handelsgesellsehaft, OHG) and limited partnerships (Kommandigesellschaft,KG). Both of them have
capacity to sue and to be sued without being legal persons. See German Commercial Code
(Iandelsgesetzbuch, HGB) §§ 124(1), 161(2).
"6German Stock Corporation Law (Akiengesetz, AktGes) § 5(1).
"'AktGes § 5(2). For purposes of jurisdiction, the determination of place of the seat in the
articles is binding even if the seat was determined in disregard of AktGes § 5(2). However,
jurisdiction at the place that should have been chosen under AktGes § 5(2) is generally avrilable under ZPO § 21(1).
3
This qualification is to ensure that the place of general jurisdiction coincides with the centre of a company's operations. See STEIN-JONAS, KOMMENTAR ZUR ZIVILPROZESSORDNUNG
§ 17, 11 (19th ed. 1964).
39
The provision reads as follows:
Actions against persons or entities which for the operation of a plant, trade or other business
maintain a branch establishment, from which contracts are directly entered into, can be
brought at the place of such branch, establishment for all claims related to the business
activities conducted there.

The German Code of Civil Procedure
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entities referred to in ZPO section 17(l).40 The provision is of particular
importance for foreign exporters and investors, for it indicates how far they
may expand their local business activities without subjecting themselves to
jurisdiction. 4' From time to time, judicial attention has focused on the
words branch establishment. The term encompasses not only branches registered in the commercial register, 42 but also other places of business that
simultaneously display the following features: some continuity in the established premises, 43 more than mere short term purpose, 44 and some independence of the local part of the management. The last aspect, the
independence or autonomy of the branch is manifested by the authority to
enter independently and directly into contracts. 45 Viewing these requirements together one may say that warehouses, inventories, receiving stations,
sales representatives, or agencies, without more, do not render a business
venture subject to suit at their respective location.
The forum of branch, as made plain by the language of the provision,
will not entertain all kinds of claims. In order to sue a commercial enterprise at the location of its branch, the claim must be related to the business
activity carried out through the branch. The German Federal Supreme
Court (Bundesgerichtshof,BGH) addressed this issue in its most recent decision pertaining to section 21(1).46 In that case, the plaintiff, a West German
shipping agency, brought suit against a Dutch cooperative, of which the
plaintiff was a member, at the location of the cooperative's German branch.
The defendant cooperative's primary task was to negotiate quantity rebates
for its members with the German Federal Railway (Deutsche Bundesbahn)
and to pass on these rebatespro rata to the cooperative's members. In its
complaint the shipping agency claimed the distribution of rebates that were
allegedly due to it. The court of appeals (Oberlandesgericht)acknowledged
a relation between claim and business activities carried out at the German
branch of the defendant, but nonetheless dismissed the complaint for lack
of jurisdiction. The court reasoned that the branch did not independently
and directly enter into agreements with members of the cooperative for the
settlement of negotiated rebates. The court conceded that the branch was,
in fact, involved in the computation of the rebates; it concluded, however,
"Under ZPO § 21(1), the party to the action is not the branch itself, but the person or entity
maintaining it. See STEIN-JONAS, supra note 38, at § 21, I.
"These considerations are not wholly unknown to the American lawyer in connection with
"doing
business" clauses of U.S. long-arm statutes.
2
4 See HGB §§ 13 et seq.
"At least one room or part of a parcel of land is generally required. See THOMAS AND
PUTZO, supra note 1I, at § 21.1.
"This view reflects prevailing judicial practice. See BAUMBACH AND LAUTERBACH, ZIVILPROZESSORDNUNG § 21, note 2 (35th ed. 1977). STEIN-JONAS, supra note 38, at § 21, II, on the
other hand, deem an establishment during a trade fair sufficient. Yet they agree that such an
operation as a stand at a temporary market would not meet the test of a certain degree of
durability.
"The outward appearance of the branch, not its actual authority, is crucial. See BAUMBACH
AND LAUTERBACH, supra note 44, at § 21, note 2.
'Judgment of July 10, 1975, Bundesgerichtshof, 1977 Neue Juristische Wochenschrift 2142.
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that this involvement did not meet the statutory test, ". . . from which contracts are directly entered into." The BundesgerichIshofreversed emphasiz-

ing that the necessary relation between claim and branch need not be
created by transactions that by themselves would establish the autonomy of
the branch. In other words, a branch that independently and directly enters
into any contracts thereby establishes a jurisdictional basis for all future
provided the claim is related to the
causes of action, including tort claims,
47
activities conducted at the branch.
B.

Forum of Location of Property:
ZPO Section 23
This provision 48 embodies two independent bases of special jurisdiction.

The first, the place of jurisdiction for actions in rem, does not pose specific
problems. It is widely used in jurisdictions outside West Germany, including the United States. 4 9 Our attention therefore focuses on the second basis

of jurisdiction under ZPO section 23. This part of the provision contains
the most interesting, but also the most controversial jurisdictional basis of
the ZPO.50 It grants inpersonam jurisdiction over absent alien defendants
on the basis of property within the district of the forum. In contrast to
American quasi-in rem jurisdiction, the property found within the district

need not even be attached to ground jurisdiction; nor is a judgment rendered on the basis of ZPO section 23 limited to the value of the property
situated within the district. Literally applied, the provision leads to extreme
results, as the following example may illustrate: an American traveler forgets his slippers in a hotel in Heidelberg. On the basis of this property he is
sued for a debt of 100,000 German marks before the district court
(Landergericht)in Heidelberg. This example 5' vividly illustrates what a
sharp weapon ZPO section 23 can be. The demonstration could continue at
pleasure: assume, for instance, that two Americans, A and B, are involved

in an automobile accident on a California highway. B by chance learns of
A's having a country house in the Black Forest in West Germany. Armed
"Today the jurisdictional issue in this case would be governed by Article 5(5) of the European Convention.
4
"ZPO § 23:
For actions asserting pecuniary claims against a person who has no domicile within the
country, the court of the district within which this person has property, or within which the
subject of the action is situated, has jurisdiction. Claims shall be deemed to be situated at
the domicile of the debtor, and if the claims are secured, also the place where the security is
situated.
49
For Italy, see CAPPELLETrl AND PERILLO, supra note 8, at 87. The American state of in
remiisdictionis described in Weintraub, Commentary on the Conflict oLaws 140-141 (1971).
A divergent approach has been adopted in France: The forum rei sitae is available only for
actions pertaining to intangibles. See SOLUS/PERROT, DROIT JUDICIAIRE PRIVE 1 138 (1961).
"0 A thorough analysis of this provision, including historical and comparative aspects can be
found in SCHROEDER, INTERNATIONALE ZUSTAENDIGKEIT 376 et seq. (1971). For a recent
discussion, see Schumann, supra note 34.
'The example is drawn from Breit, Ueberdas Auslaenderforum, 40 JURISTISCHE WOCHENSCHRIFT 636, 639 (1911).

7he German Code of Civil Procedure

679

with ZPO section 23 B brings an action for damages against A before the
district court (Landergericht) in Freiburg, West Germany. Provided service
of process upon A conforms to international rules, B is able to procure
judgment against A which can be enforced even if A did not receive actual
notice, or simply could not afford to defend the action.52 The outcome
becomes even more absurd when both low value of the property, as in the
slipper case, and remote domicile of the defendant, as in the accident case,
coincide.
It would seem that such an extraordinary basis of jurisdiction would be
unique in the laws of international jurisdiction. On the contrary, the provision not only survived some hundred years of German civil procedure, but
also was followed by several other countries.5 3 Interestingly, the very same
countries that rely on property as basis for jurisdiction over aliens have
considerably limited recognition of judgments rendered on that basis
54
among themselves.
In view of the scope of the forum of Location of Property as outlined
above, it seems clear that the literal scope has to be confined in some way.
No country as a legitimate interest in adjudicating in its courts purely local
disputes of the citizens of a foreign nation. Moreover, courts in West Germany, are government subsidized institutions; therefore, the country should
be interested to restrict the use of its courts to litigants and disputes with
which it has a valid concern. Administration of justice is generally said to
perform two functions: determining, protecting, and enforcing individual
rights and preserving the legal order. 5 5 No doubt, a judicial system also
ought to protect individual rights insofar as they are created under foreign
law. Yet, at least some responsibility of the forum country for the beneficiary of such rights is normally assumed to be a precondition to the exercise
of that protection. In the case of ZPO section 23 such a relationship may be
absent. 56 Also, it is hard to see how the adjudication of purely foreign dis"Due to the mutual enforcement obligation under Article 26 of the European Convention,
the judgment would also be enforceable against property located in any other member state of
the Common Market.
"E.g. by Greece, Japan, Denmark, Austria and some Swiss cantons. See Schumann, supra
note 34, at 411.
14See, e.g., Bilateral agreement concerning the recognition and execution of judicial decisions and arbitral awards between the Federal Republic of Germany and Switzerland
(November 2, 1929), REICHSoESETZBLATT [RGBL] 1066 (II, 1930). Germany has entered into
similar agreements with Belgium, Austria, and the Netherlands. See STEIN-JONAS, supra note
45, at § 328 Anh. BII-VII. Insofar as the agreements are between members of the Common
Market they are largely superseded by the European Convention, supra note 42.
"See LENT-JAUERNING, ZIVILPROZESSRECHT § 1 (14th ed. 1969).

"Nonetheless, extensive bases for jurisdiction such as ZPO § 23 are generally not considered
violative of International Law. This issue was discussed more seriously in the nineteenth century. Consider, for example, Justice Story's statement:
If the defendant has never appeared and contested the suit, it is to be treated to all intents

and purposes as a mere proceeding in rem and not as personally binding on the party as a
decree or judgment in personam; or, in other words, it only binds the property seized or
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putes-likely also to be governed by foreign substantive law-would further the preservation of the German legal order.
To the American jurist, forum non conveniens may appear to be a way
out of the dilemma caused by ZPO section 23. Yet German jurisprudence
adheres strictly to the principle that once jurisdiction is conferred upon a
court pursuant to the ZPO that court must adjudicate the matter.5 7 Any
rectification of this situation, if at all possible, could be brought about only
by two methods: complete or partial repeal of the provision, or restrictive
interpretation. At the present time repeal seems unlikely, and thus far
courts have shown little concern for the delicate matters that ZPO section
23 may present. One possible avenue of dealing with the extreme reach of
the provision would have been to make the assertion of jurisdiction dependent on the likelihood or possibility of satisfying the judgment in the forum.
The former German Federal Supreme Court (Reichsgericht),58 however,
rejected this construction as early as 1881. 59 In that case, defendant, a foreign domiciliary, was sued in Dresden on the basis of a fund adminstered
there, of which he was a beneficiary subject to a preceding life interest.
Denying the defendant's contention that this interest did not constitute
property in the sense of ZPO section 23, the Reichsgericht held that jurisdiction could be exercised. According to the Court, ZPO section 23 did not
intend to ensure execution of a judgment, but to protect creditors against
persons residing abroad or living in Germany without domicile. A judgment secured on the basis of that provision, the Court noted, could be
enforced in other judicial districts or, in some cases, in other countries. The
Court also contemplated the possibility that the plaintiff sought a judgment,
to be exercised at a future time when the defendant acquired something of
value. This approach to the meaning of "property" ushered in a century of
consistent judicial practice. With few exceptions practically anything of
value, tangible or intangible, subject to execution or immune, could form a
basis for jurisdiction over nondomiciliary natural or legal persons. 60
attached in the suit to the extent thereof; and is in no sense a decree or judgment binding
upon him beyond that property.
COMMENTARIES ON THE CONFLICT OF LAWS § 549 (1934). Story's attitude clearly is not repre-

sentative of modem International Law.
"See WAHL, DIE VERFEHLTE INTERNATIONALE ZUSTAENDIGKEIT 25 (1974).

"The Reichsgericht was the predecessor of the Bundesgerichtshof.
Judgment of April 29, 1881, Reichsgericht, 4 RGZ 408. The case is described at greater
length by de Vries and Lowenfeld, supra note 4 at 332-333.
'See, e.g., Judgment of June 20, 1882, Reichsgericht, 7 RGZ 322 (a claim against the plaintiff is property which provides a basis for jurisdiction if plaintiff admits defendant's claim);
Judgment of April 7, 1902, Reichsgericht, 51 RGZ 163 (account book sufficient basis for
jurisdiction).
But see Judgment of October 19, 1883, Reichsgericht, 24 RGZ 414 (the property interest
must be a real interest, not a potential claim for something which has not been shown to be of
any value. Lawyers' records are not sufficient, in general).
A different problem relating to the termproperly is the determination of the situs: Debts are
located at the debtor's domicile or seat. Judgment of 1910, OLG Nuemberg, 23 OLGZ 79.
The situs of corporate shares and negotiable papers is the district in which they are physically
59
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Another route to limit the application of ZPO section 23 to actions with
which West Germany has a valid concern, would have been to apply the
provision only to plaintiffs that are domiciled in the country. 6 1 This issue
was addressed by the court of appeals (Kammergerichl)in Berlin in 1914.62
There, the plaintiff who was domiciled in Warsaw sued a Russian bank on
the basis of its assets in Berlin. The court denied defendant's jurisdictional
exceptions to plaintiffs foreign nationality and domicile. It held that the
plaintiff could invoke ZPO section 23 regardless of his nationality or domicile. Two interesting recent decisions demonstrate that this view has survived to the present day. The first case 63 involves the Nigerian cement
purchase program, also a recurring subject of U.S. litigation.64 The Federal
Republic of Nigeria entered into a contract with a firm in Vaduz (Liechtenstein) for the purchase of large quantities of cement CIF Lagos. The price
was guaranteed by a letter of credit issued through the Central Bank of
Nigeria (CBN) and payable in Frankfurt, West Germany. In summer 1975,
the port of Lagos became congested due to the arrival of hundreds of
cement-carrying vessels. In response to this situation, Nigeria notified the
vendor that its vessels would not be permitted to enter the port and unload.
Upon CBN's refusal to honor the letter of credit, the vendor applied for
attachment (dinglicherArrest) 65 of CBN's bank accounts in the district of
the district court (landgericht) Frankfurt. 66 The court issued the attachment
order, grounding jurisdiction upon ZPO section 23. Citing a variety of
authorities, the court held that the provision was applicable to foreign
states. 67 The Court then added without saying more than foreign plaintiffs,
too, could invoke section 23.
located. Judgment of June 2, 1923, Reichsgericht, 107 RGZ 44, 46. Interests in companies
other than corporations are deemed to be located at the seat of the company if the holder has
no domicile within the state. Judgment of July 2, 1957, OLG Frankfurt, 1956-57 Die Deutsche
Rechtsprechung Auf dem Gebiet des Internationalen Privatrechts [IPR-RSPR] Nr. 185. The
situs of interests in business enterprises is important because it may determine the forum for
actions against parent companies based on property of the subsidiary.
"'The problem is presented in the Californian accident example. See page 678.
"2Judgment of March 7, 1914, Kammergericht, 10 Leoziger Zetschrf 349 (1961). The
Kammergerichi is Berlin's equivalent to the Oberlandesgericht in the states (Laender) of the
Federal Republic of Germany.
"'Judgment of December 2, 1975, LG Frankfurt, 1976 Neue Juristische Wochenschrift 1044.
"See, e.g., National American Corp. v. Federal Republic of Nigeria, 597 F.2d 314 (2d Cir.
1979).
"'Under ZPO §§ 916 et seq., attachment or garnishment is available in advance ofjudgment
as a protective measure in case of urgency. Attachment of any of the debtor's chattels, receivables, bank accounts, real estate or vessels or other assets is possible to secure a definite claim
for the payment of money, a claim for damages, or a claim for repossession or restitution that
may be converted into a claim for damages if restitution turns out to be impossible.
'The attachment order can be applied for at the court which has jurisdiction for the claim
which the plaintiff wishes to secure by the attachment. ZPO § 919.
"'The defendant also raised objections of sovereign immunity. This defense was rejected on
two grounds. First, the court considered CBN an organization independent from the Nigerian
government. This was sufficient to keep the Bank out of the scope of immunity under German
law. But, the court continued, even assuming arguendo, that Nigerian law would view the
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The second case also presents an attachment proceeding. 6 8 Upon the
application of the Morgan Guaranty Trust Company, New York, the local
court (Amisgericht) in Essen, West Germany, ordered attachment of the
stock holdings of the Islamic Republic of Iran in the Friedrich Krupp
GmbH, a major German steel company. 69 The Amisgericht, without even
touching upon several difficult issues, took it for granted that the applicant
could rely on section 23 as a basis for jurisdiction.
The involvement of a foreign sovereign or its institutions in legal disputes
puts the question even more strikingly: can a state have a valid interest in

interfering with the quarrels of foreign individuals and nations? The sole
point of contact with West Germany in the Nigerian case was the place of

payment which was Frankfurt. This appears insignificant in light of the
potentially adverse impact the issuance of the attachment may have on foreign relations, and domestic investment conditions. Both cases make plain:

as long as international commerce cofitinues its smooth course, ZPO section
23 is of little importance, but unexpected contingencies in the international

framework may turn the provision into a weapon embarassing to West
Germany.
At least, the European Convention 70 limits the reach of ZPO section 23.
By the provisions of the Convention, certain jurisdictional bases, including
ZPO section 23, may not be relied on in actions against domiciliaries of

member countries. Yet, the Convention still allows the use of these socalled exorbitant bases of jurisdiction with respect to natural and legal persons domiciled outside Common Market countries. 7' This fact, taken
alone, would not affect the legal situation of U.S. individuals and enterprises. The real impact of the Convention on U.S. interests lies, however, in

72
its provisions pertaining to recognition and enforcement of judgments.

Under these provisions all judgments rendered in a member country are
entitled to full faith and credit in all other member countries unless the
Bank as a department of the Nigerian state, sovereign immunity could still not be invoked,
since the activities that formed the basis of the proceeding were commercial in nature. Judgment of December 2, 1975, supra note 63, at 1045.
"'Amtsgericht Essen (unpublished attachment order). The case is reported and discussed by
Schumann,
supra note 34, at 414.
69
The special delicacy of the case lies in the fact that Iran's investment in the firm in the midseventies had been particularly welcomed at that time. In a statement to the Amtsgericht the
Federal Government (Bundesregierung) regretted the situation and expressed confidence that
economic relations between Iran and the Federal Republic of Germany would not be affected.
See Erklaerung der Bundesregierung zum Arrestgesuch ueber die Geschaeftsanteile des Iran an
der Friedr. Krupp GmbH, 147 BULLETIN DER BUNDESREGIERUNG 1347 (January 12, 1979).
'See, supra note 34. For a discussion of the Convention see Bartlett, Full Faith and Credit
Comes to the Common Market. An Analysis ofthe Provisions ofthe Convention on Jurisdiction
and Enforcement of Judgments in Civil and Commercial Matters, 24 INT'L COMP. L.Q. 44
(1975).
"Article 4(1) of the Convention. The provision reads as follows:
If the defendant is not domiciled in a contracting state, the jurisdiction of the courts of each
contracting state shall, subject to the provisions of Article 16, be determined by the law of
that State.
"Articles 25, 26, 27 and 28.
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jurisdictional basis relied on violates the articles of the Convention.7 3 Article 4 of the Convention has met with considerable criticism from the United
States, voiced in particular by Professor Nadelmann. 74 While fear of
potential abuse of the Convention is certainly reasonable in theory, judicial

practice heretofore has revealed no instance in which the application of
ZPO section 23 resulted in subsequent enforcement in another member
country under the European Convention. The practical relevance of the

Convention's provisions pertaining to exorbitant bases of jurisdiction is further discounted by the fact that most civil and commercial disputes arising
between U.S. parties and domiciliaries of Common Market countries are
the result of corporate activity. In such cases, the U.S. corporation is considered a Common Market domiciliary under the Convention and thus not
subject to jurisdiction under ZPO section 23, if it has a seat in one of the
member countries. 75 Lastly, Article 59 of the Convention may attenuate
the Convention's impact on litigants from outside the Common Market.
This provision allows member countries to enter with third countries into
bilateral agreements that provide that judgments rendered against domicil-

iaries of such third countries on the basis of rules of exorbitant jurisdiction
will not be enforced in that member country. 76 However, by now no Common Market country has entered into such an agreement with the United
77

States.

In contrast to the static attitude of courts, German legal scholars have

come forward with a variety of proposals for mitigating the impact of ZPO
section 23. Where foreign sovereigns are involved two starting points are
available. Professor Schumann favors a more restrictive interpretation of

the provision itself.78 In view of the purpose of the provision, he would
limit its application to persons and associations that possibly could take
"'Articles 25-28 of the Convention work their full impact on U.S. defendants in connections
with judgments rendered on the basis of exorbitant bases or jurisdiction. Prior to the Convention, a plaintiff could take his judgment only to countries that themselves had adopted the
German type of jurisdiction under ZPO § 23. Now, a German court may render inpersonam
judgments against U.S. corporations which own property in Germany. If the value of the local
property does not suffice to satisfy the judgment, plaintiff may collect elsewhere within the
Common Market.
"The Common Market Judgments Convention and a Hague Conference Recommendation.What Steps Next?, 82 HARv. L. REV. 1282 (1969). Professor Nadelmann maintains that the
Convention encourages forum shopping to the detriment of American defendants. Id. at 1288.
He recommends retaliatory measures in the area of judgment recognition, if international treaties cannot be reached. Id. at 1289-1291. For a criticism of ZPO § 23 by the same writer, see
JURISDICTIONALLY IMPROPER FoR.A, XXTH CENTURY COMPARATIVE AND CONFLICTS LAW,

LEGAL ESSAYS IN HONOR OF HESSEL E. YNTEMA 321, 328 (1961).
"Outside the scope of application of the European Convention, ZPO § 23 is also applicable
to such entities and associations which fall under ZPO § 17(1). Seat is regarded as equivalent
to domicile. See STEIN-JONAS, supra note 38, at § 23 I, 2.
'Article 59 was added to deal with the strong objections raised by the United Kingdom and
the United States against parts of the Convention. See BUELOW-BOECKSTIEGL, INTERNATIONALER RECHTSVERKEHR IN ZIVIL- UND HANDELSSACHEN Article 59, E.I. BIle (2d ed).

"A draft of a proposed agreement between the United Kingdom and the United States is
reprinted at 16 INT'L LEGAL MATERIALS 71 (1977).

"Supra note 34, at 434.
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their domicile or seat within German territory. Also the European Convention on State Immunity of May, 1972 may bring some relief.7 9 Under this
Convention every foreign sovereign enjoys absolute immunity except for
certain narrow exceptions.8 0 Waiver of immunity is possible only as to private acts (acta luregestionis).8 But even then, exorbitant bases for jurisdiction are not available against a sovereign.8 2 Thus, at least under the
Convention on State Immunity, attachment of the Iranian stockholdings
would not have been possible, provided Germany and Iran both were par83
ties to the Convention.
Other proposals to restrict the scope of ZPO section 23 include: narrowing the scope by a good faith requirement, refusing application in cases of
extreme discrepancy between value of the property and value of the
claim,8 4 or requiring some relation, contact, or connection between the
jurisdictional basis (property) and the jurisdictional reach.8 5 None of these
suggestions has had any impact upon judicial practice. Therefore, it is
likely that only the legislature may limit the scope of ZPO section 23 in the
future. In this respect, the Report of the Commission for Civil Procedure of
1977 deserves mention. 86 The report admits that the law of the forum of
"Location of Property" has taken an undesirable course. To correct this,
the Commission recommends the repeal of ZPO section 23 and its replacement with the rule offorum arresti.8 7 Whether this proposal will have any
success remains to be seen.
C.

Forum of the Place of Performance.ZPO Section 2988

While the reach of this provision is also extensive, it is not considered
exorbitant in the jurisdictional terminology. Many European states claim
jurisdiction when either the place of contracting, 9 or the place of performance 90 is located within their territory. Italy even provides both bases. 9 ' In
"The text appears at 66 AM. J. INT'L L. 923 (1972).
'Articles 9, 10, 13 and 15.
24(1).
"Article
2
8 Article 24(2) together with Annex to the Convention. See 66 AM. J. INT'L L., supra note

79, at 936.
"As of now Germany has not ratified the Convention.
"Schumann, supra note 34, at 432.
"SCHROEDER, supra note 50,at 398-402. This proposal appears to move toward the requirements of quasi-in rem jurisdiction in the United States.
"BUNDESMIMISTERIUM
RECHT, March, 1977.

DER JUSTIZ, BERICHT DER KOMMISSION FUER DAS ZIVILPROZESs-

"For a criticism of this basis for jurisdiction, see Nadelmann, supra note 74, at 327.

"The section provides:
For actions for declaratory judgment concerning the existence or nonexistence of a contract,
actions for specific performance or rescission of a contract, and actions for damages for
breach of contract, the court of the district within which the disputed obligation is to be
performed, shall have jurisdiction.
"E.g., England and Switzerland. See SCHROEDER, supra note 50, at 300-322.
"°E.g.,
France. See id. at 300-322.
"See CAPPELLE7TI AND PERILLO, supra note 8, at 88.
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the United States, on the other hand, the place of contracting or perform-

to ground
ance alone-while not unimportant-generally is not sufficient
92
jurisdiction. There are exceptions to this rule, however.
Between the member states of the Common Market, Article 5(1) of the
European Convention which also makes the place of performance a basis
for jurisdiction has largely suspended ZPO section 29.93 As a result, much
of the international litigation that previously occurred under section 29 is
now adjudicated pursuant to Article 5(1).
Under ZPO section 29, the crucial issue is the determination of the place

of performance. For this purpose, the contract is not viewed as a single unit
with only one single place of performance; rather, the concept refers to the
specific contractual obligation in dispute. In a contractual relationship
there are thus several different places of performance, e.g., the place of performance for the seller's obligation to deliver goods and the place of performance for the buyer's obligation to pay the purchase price. Courts, in

ascertaining the procedural issue of where the place of performance is,
often must resolve substantive questions because under German law the
question of where an obligation is to be performed is one of the substantive
law that applies to the performance of the contract. 94 On that basis, the

following situations must be distinguished. First, the parties may stipulate
that a certain location is to be the place of performance. 95 Second, if there
is no agreed upon place of performance, courts must first determine the

applicable substantive law. Assuming the German conffict of laws principles point to substantive German law, or the parties have validly chosen
German law, Article 269 of the German Civil Code (Buergerliches
"2In McGee v. International Life Insurance, 355 U.S. 220 (1957), the existence of an insurance contract between a resident of California and a foreign corporation was deemed sufficient
to subject the corporation to suit within the state of the resident customer. The court found
substantial connections with the forum state because the contract was delivered there, the premiums were paid there and the insured was a resident of that state when he died. In fact, there
was not much more than the insured's residence. See also Zarachahis v. Bunker Hill Mut. Ins.
Co., 120 N.Y.S.2d 418 (1st Dep't 1953), in which the court held even more tenuous contacts
with the forum state of suffice. The broad holdings seem to be confined to insurance contracts,
however.
The statutory approaches are often ambiguous. New York CPLR § 302(a)(1), for instance,
bases jurisdiction upon the "transaction of any business" within the state. The courts have
tended to interpret § 302(a)(1) narrowly. Under the case law, it appears that a defendant who
entered into a contract in New York, or at least negotiated the contract there, will be amenable
to suit in New York. See Homburger and Laufer, Expanding Jurisdiction over Foreign Torts.The 1966 Amendment o/New York's Long Arm Statute, 16 BUFFALO L. REV. 67 (1966) and
cases cited therein. Mere shipment of goods into the forum state is not a sufficient basis for
jurisdiction. See Kramer v. Vogl, 17 N.Y.2d 27, 215 N.E.2d 159 (1966). Under the Pennsylvanian statute, shipment of merchandise into the state provides a basis for jurisdiction. See
42 Pa. C.S.A. § 8302(a) (1976 Supp.).
"See supra note 34.
"See STEIN-JONAS, supra note 38, at § 29 IV.

"Under ZPO § 29(2), stipulation of the place of performance provides a basis for jurisdiction only if the agreement has been concluded between merchants.
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Gesetzbuch, BGB) will control. 96 Article 269 poses a wide variety of

problems, the discussion of which would be beyond the scope of this
paper. 97 We will therefore merely outline the structural operation of the

provision, and how courts deal with it in international settings.
Some of the issues associated with ZPO section 29(1) were presented in a
case before the Bundesgerichishof in 1971.98 Plaintiff, a manufacturer of
kitchen furniture in Berlin, appointed the defendant, a French firm, sole
distributor for plaintiffs products in France. Pursuant to the agreement,
plaintiff supplied the furniture until 1967. The various single sale contracts

under the distributorship agreement were entered into in the same pattern:
defendant placed an order with plaintiff, who returned a printed form confirmation which, on the front page, made reference to the terms of the sale
on the back. These terms included the stipulation of Berlin as the place of
performance. 99 When the purchaser in 1967 ceased payment for the deliveries, plaintiff brought suit for the purchase price in Berlin. The defendant
objected to the jurisdiction of the court. The lower court sustained jurisdiction under ZPO section 29 on the basis that the place of performance clause
on the back of the printed form confirmation was valid under German law.
The Bundesgerichtshofreversed. The Court stated the principle that absent

a stipulation of the place of performance the plaintiff could sue the defendant only in Paris, for Paris would be the place of performance for his obligation to pay. German courts could therefore exercise jurisdiction only if
the parties had validly agreed upon a place of performance in Germany.
The Bundesgerichtshof agreed with the lower court that under German law
the terms on the back of the form had become part of the individual contracts.l°° Yet the Court excepted to the lower court's finding that German

substantive law was in fact applicable. Under German conflict of laws
rules, the Bundesgerichtshof noted, the applicable substantive law turns

upon the hypothetic intention of the parties. If this intention cannot be

'BGB Article 269 provides in its pertinent part:
(1) If a place for performance is neither fixed nor can be deduced from the circumstances,
especially from the nature of the obligation, performance shall be effected in the place where
the debtor had his residence at the time the obligation arose.
(2) If the obligation arose in the course of the debtor's business, and if the debtor's business
is located in another place, that place is substituted for the residence.
7
" Details can be found in the various commentaries to the BGB.
"Judgment of September 22, 1971, Bundesgerichtshof, 1972 Neue Juristische Wochenschrift
391.
"While the several obligations of the parties under a contract are, in general, to be performed at different locations, the fixing of one general place of performance in a contract is
possible. In such a case all original obligations arising under the contract are to be performed
in that place. See STEIN-JONAS, supra note 38, at § 29 IV, 2.
"'The lower court had held that plaintiffs confirmation constituted a qualified acceptance
of defendant's order, which, under Article 150(2) of the BGB, would be regarded as a new
offer. This had been accepted by defendant's silence which, under the circumstances of the
case, was an implied acceptance. Judgment of September 22, 1971. Supra note 98, at 392.

The German Code of Civil Procedure

687

ascertained, the law of the place of performance will govern.10' In this
case, Paris would be the place of performance under BGB Article 269 for
the defendant's obligation to pay the purchase price. Hence, the BGH
remanded the case to determine whether the parties' agreement upon the
place of performance would be valid under French law.
Because of Article 269 of the German Civil Code, German buyers are not
able, absent contractual stipulation, to force their foreign trade partners
before domestic courts on the basis of ZPO section 29(1).102 But German
authorities are at variance with each other as to whether the domestic buyer
is in a more favorable position under certain FOB or CIF contacts.
Assume, for instance, that purchaser A of Hamburg contracts with an
American seller B. Under the contract B is obligated to supply A with merchandise CIF Hamburg. Under this clause the seller is required, inter alia,
to transport the goods to Hamburg at his own risk and expense, and to
tender them there. The issue is whether such CIF clause shifts the place of
performance from the seller's seat or domicile to the place of destination of
the goods. Heuer10 3 argues that it does, but his thesis is at variance with all
the leading commentaries. According to them, CIF or FOB clauses do not
influence the place for performance of the underlying obligation. They
4
argue that such clauses have only a risk and cost allocating function. 0
Only this interpretation seems fair to the seller. To subject the seller to
German jurisdiction upon the mere basis of a CIF or FOB clause would be
contrary to his legitimate expectation. This is so because the shift of the
place of performance would not only subject the seller to jurisdiction in
Germany, but also to German substantive law, since under German conflict
of laws principles, the place of performance governs the contract unless a
hypothetic intention of the parties to the contrary can be ascertained.
D. Forum of Commission of a Tort.ZPO Section 32
The ratio legis of ZPO section 32105 is the proximity of the court of the
events which gave rise to the action. An important consideration, for
instance, is procedural economy, particularly access to evidentiary material.
In addition the provision also contains an element of fairness: the tort victim ought not to be forced to follow the tortfeasor to his place of general
"'oIn making this determination courts ask where, according to Article 269 of the BGB, the
specific obligation is to be performed. Id. at 393.
"°2See BGB Article 269, supra note 96.
0319 Leipziger Zeitschrift Fuer Deutsches Recht 26 (1925). See also NAGEL, DURCHSETZUNG VON VERTRAGSANSPRUECHEN IM AUSLANDSGESCHAEFT 98 (1978). Cases supporting Heuer's view are collected in GROSSMANN-DOERTH, DAs RECHT DES UEBERSEEKAUFS 181
(1930).
"'See, e.g., 2 Soergel & Siebert, Buergerliches Geseizbuch, Article 269, note 6.
'The provision reads:
For actions in tort the court of the district within which the tortious act was committed has
jurisdiction.
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jurisdiction.10 6 These two policy rationales appear to be generally accepted
not only in civil law systems, but also in the United States. Yet, structure
and scope of the forum delicti commissi vary considerably. Italy, for
instance, includes tort claims in Article 4(2) of its Code of Civil Procedure.
This provision gives jurisdiction for all actions concerning obligations
which arise or are to be performed in Italy.107 The European Convention
on Recognition and Enforcement of Judgments now also provides a special
forum for actions in tort.10 8 Under the Convention, the determinative point
of contract is not the place where the tortious act was committed, but the
place where the damage occurred. The European Court of Justice, however, has construed the clause broadly. According to the Court, the tort
victim, at his option, may sue either at the place of commission or at the
place of occurrence of the damage.' 0 9
The German version of theforum delict commissi provides for a place of
special jurisdiction. Thus, jurisdiction under ZPO section 32 is limited to
the tort claim, i.e., a tort victim who stood in a contractual relationship to
the tortfeasor may only assert the tort claim. An additional claim for
breach of contract must be relinquished or may be brought in a court that
has jurisdiction for that claim after the tort claim has been dismissed. In
0
such a case the second action will not be barred as resjudicata. 1"
of
exercise
Another characteristic of this basis for jurisdiction is that the
jurisdiction in many instances will turn upon the very substantive fact the
action is designed to determine. Assume, for example, that a plaintiff
alleges that the defendant negligently grazed his car while maneuvering out
of a parking garage in New York. The defendant, on the other hand,
denies having been in New York on that particular day. In this case procedural and substantive issues seem to be inextricably entangled: the substantive question of whether the defendant actually was the tortfeasor is a
prerequisite to the exercise of jurisdiction under ZPO section 32. To overcome this dilemma without resolving the substantive matter before the procedural issue, courts determine the existence of jurisdiction under ZPO
section 32 solely on the basis of plaintiffs allegations. The court will only
refuse to hear the claim, when these allegations, assumed to be true, do not
meet the substantive requirements of a tortious act."'l
Recent litigation under section 32 has frequently focused on two aspects
of the provision: the definition of the term tortious act, and the scope of the
"'See STEIN-JONAS, supra note 38 at § 32, I.

'See
8

CAPPELLETTI

AND

PERILLO,

supra note 8, at 88.

'° Article 5(3).
'"Judgment of November 30, 1976, Court of Justice of the European Community, case 21/
76 8 ECR 1735 (1976). The court vested jurisdiction in the "place of happening of the event"
and "place where that event results in damage."
"'See STEIN-JONAS, supra note 38, at § 32 I. 5. The plaintiff must evaluate his prospects
before deciding upon the forum in which to bring action. If the tort claim appears weak it may
be preferable to sue the tortfeasor at his place of general jurisdiction in the first instance. It is
not possible to sue at both places at the same time.
"'See STEIN-JONAS, supra note 38, at Vor T 12 III, 3.
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words ... district within which ... was committed. The notion of tortious

act relates to the title of the German Civil Code on delicts (unerlaubte
Handlungen).1 2 Under the Code the concept of tortiousact embraces will-3
ful or negligent acts as well as instances of strict or absolute liability. 1
The courts have therefore concluded that the term tortious act refers to all
actions giving rise to liability for damages under and outside the Civil
Code. In sum, all claims arising under BGB Articles 823 et seq., from simple torts to the infringement of copyrights, patent and trademark rights, and
claims under the Laws of Unfair Competition (Gesetz ueber den unlauteren
Wettbewerb, UWG) may be brought under section 32.114 Jurisdiction pursuant to ZPO section 32 exists regardless of the kind of relief sought. Plaintiff may pray for an injunction or declaratory judgment,'15 as well as for
money damages.
The approach taken by German courts to the second major ZPO section
32 issue, the district of commission, is illustrated by a recent decision of the
court of appeals (Oberlandesgericht) in Celle. 116 In that case, a Danish
defendant had accused a German plaintiff of imitating the defendant's
products and thereby infringing its copyrights. Both firms manufactured
textile prints and served German as well as Swiss and Danish markets. The
defendant informed the plaintiff that the defendant would notify its customers and the management of the Frankfurt trade fair of its claims.
Thereafter, the plaintiff initiated this injunctive proceeding at its seat in the
district court (Landergericht)in Hannover, in order to enjoin the defendant
from further circulating such accusations among its customers and to the
trade fair management. The defendant admitted the claim with respect to
the territory of West Germany, and subsequently moved for dismissal of
the remainder of the action for lack of jurisdiction. Both the Landgericht
and the Oberlandesgericht to which the plaintiff appealed dismissed the
action. Plaintiff based its claim upon provisions of the UWG"1 7 and upon
BGB Article 823(1). The court avoided the crucial issue of whether it
would have had jurisdiction under section 32 over the Article 823(1) claim
holding that the plaintiff could not invoke that provision. The court rea"2Title

XXV of the BGB, Articles 823-853. The basic provision is Article 823:
(1) A person who willfully or negligently, unlawfully injures the life, body, health, freedom,
property or other right of another is bound to compensate him for any damage arising there
from.
(2) The same obligation is placed upon a person who infringes a statute intended for the
protection of others. If, according to the provisions of the statute, an infringement of this is
possible even without fault, the duty to make compensation arises only in the event of fault.
"3 See, e.g., BGB Article 833 as an instance of absolute liability.
"4 See STEIN-JoNAs, supra note 38, at § 32 II, I and 2.
"'See id. at § 32 III, 1 and 2.
"'Judgment of February 2, 1977. Oberlandesgericht Celle, 1977 IPR-Rechtsprechung Nr.
119.
11'In this type of claim the special jurisdictional basis of UWG § 24, which is analogous to
ZPO § 32, is pertinent. The court held UWG § 24 inapplicable on the same grounds that
precluded the application of section 32.
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soned, in accord with consistent judicial practice, that the Unfair Competition Laws as leges speciales precluded recourse to Article 823(1). In the
field of unfair competition, the BGB applies only when there are no applicable UWG norms. Yet in dictum, the Oberlandesgericht gave to understand that plaintiff could not have relied upon ZPO section 32 anyway,
since no tortious act was committed within the district of the court of the
first instance. The acts that would fall under section 32, such as circulation
of notices among German customers of the defendant, were already
enjoined by consent decree entered into on the basis of defendant's admissions. Only purely foreign acts remained such as allegations made to foreign customers. According to the court, neither the place of the event
(Handlungsort) nor the place where that event resulted in damage (Erfolgsort) were located within Germany. 1 8 This approach is not unanimously
followed in the literature and the case law. While there is general agreement that section 32 provides a basis for jurisdiction at theplace of the event
as well as at the place where that event results in damage, 1 9 authorities are
at variance as regards the definition of the termplace where thatevent results
in damage. The prevailing view confines the term to the place where the
violation of the protected interest occurs and thus excludes those places
where merely an incident of damage occurs.' 20 The distinction between the
place of the event, the place where that event results in the violation of the
protectedinterest, and theplace where that event results in damage is difficult
to maintain in the context of tortious acts against industrial ventures. 12'
Some authorities argue that the violation of the protected interest takes
place at the seat of the enterprise; ' 22 others, including the Oberlandesgericht
Celle in the above case, consider violation to occur where the tortious act
causes its initial adverse impact upon the activities of the firm. The repercussions on the operations of the enterprise at its seat are not regarded as
23
new violations, but as an extension of the damage.'
ZPO section 32 is also the basic jurisdictional provision in the field of
product liability. To illustrate its operation in that area it is informative to
apply section 32 to the facts of a recent case in the U.S. Supreme Court
which addressed some of the issues of jurisdiction in multistate product liability actions.' 24 In that case, the plaintiffs were purchasers of an Audi
automobile from a retail dealer in New York State. En route to their new
"'In most cases both places will coincide. In such a case the distinction between place of the
event and the place where the violation occurs disintegrates. Compare Judgment of November
30, 1976, Court of Justice, supra note 109.
"'See, e.g., Baumbach and Lauterbach supra note 51, at § 32,3; THOMAS AND PUTZO, supra
note i1,at § 32 note 2.
'20In most cases the place at which the violation of the protected right occurs and the place
of the occurrence of damage will correspond with each other. However, cases like the instant
one that involve the infringement of industrial property rights prove that there are exceptions.
"'See generally PASTOR, DER WETTBEWERBSPROZESS 366-369 (2d ed. 1973).
'See, e.g., Pastor id. at 366.
'"See STEIN-JONAS, supra note 38, at § 32 IV.
"'World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980).
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home in Arizona, the plaintiffs were involved in an accident in Oklahoma,

where they subsequently brought a product liability action. 125 The plain-

tiffs, asserting jurisdiction under Oklahoma's long-arm statute, sued four
defendants: Audi, the manufacturer of the automobile; its importer, Volkswagen of America, Inc.; World-Wide Volkswagen Corp., the regional distributor for New York, New Jersey and Connecticut; and Seaway
Volkswagen, Inc., the retail dealer. The latter two entered special appearances claiming that the exercise of jurisdiction over them would offend state
power limitations imposed by the due process clause of the Fourteenth

Amendment, and moved for dismissal. The district court and the Supreme
Court of Oklahoma both rejected the constitutional claim.' 26 The U.S.
Supreme Court reversed, concluding that petitioners had no contacts, ties,
or relations within the state of Oklahoma. 1 27 Without directly addressing

the question, the decision effectively rejected the causing of an effect within
the state as a sufficient contact for the exercise of jurisdiction.
Under ZPO section 32, the case would have come out the opposite way,
28
despite the similar language of the underlying jurisdictional provisions.'
A German court would have pointed out that the place of the. event (here:
the sale of the allegedly defectively manufactured Audi automobile) and
the place where the violation of the protected interest occurred (here:
Oklahoma as the place of injury) are not the same.' 29 Therefore, under
German law, plaintiffs could bring suit, at their option, either at the place of
sale or at the place of injury. Under section 32, amenability to suit of the
seller of chattels would, in fact, travel with the chattel, a notion vigorously
rejected by the U.S. Supreme Court.' 30 In other words, while the approach
of the U.S. Supreme Court focuses on the seller, in particular whether he

'"One of the plaintiffs was driving the vehicle when it was struck in the rear by another car.
The gasoline tank ruptured causing a fire in the passenger compartment of the car. The driver
and her two children were severely injured. Respondent's Brief and Petitioners' Brief, WorldWide Volkswagen Corp. v. Woodson, 100 S. Ct. 559 (1980).
' 2°The Supreme Court of Oklahoma held that personal jurisdiction was authorized by
Oklahoma's long-arm statute, OKLA. STAT., tit. 12, § 1701.03(a)(4) (1961) which provides:
A court may exercise personal jurisdiction over a person, who acts directly or by an agent, as
to a cause of action or claim for relief arising from the person's. . . causing tortious injury
in this state by an act or omission outside this state if he regularly does or solicits business or
engages in any other persistent course of conduct, or derives substantial revenue from goods
used or consumed or services rendered, in this state ...
The court rejected jurisdiction based on § 1701.03(a)(3), which authorized jurisdiction over
any person "causing tortious injury in this state by an act or omission in this state." According
to the court, more than the infliction of tortious injury was required. 444 U.S. at 290, note 7.
"'Id. at 299.
"'Compare ZPO § 32, supra note 105 with OKLA. STAT. § 1701.03(a)(3), set out supra note
126.
"'The place where the violation occurred and the place where the damage occurred would
correspond, however. See supra note 120 and accompanying text.
13444 U.S. at 296.
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sells in the forum state or otherwise establishes sufficient contacts,' 3' ZPO
section 32 focuses on the product itself. This distinction may display its full
import mainly in distributorship agreements and other resale agreements
whenever the manufacturer does not know to whom and in which jurisdic132
tion the intermediate purchaser will resell.
Conclusion
The above discussion of the principal bases of jurisdiction in West Germany has shown a jurisdictional concept which, on the whole, asserts judicial power over a broader range of international activities than the
jurisdictional concept of the United States. In that, West Germany finds
itself largely in accordance with most of the other civil law countries which
in some form or other also use exorbitant bases of jurisdiction mainly in
order to protect their own nationals. 33 Therefore, if the views of foreign
jurisdictions should be one criterion in applying U.S. rules of jurisdiction to
international disputes U.S. courts certainly have not reached the limits of
what international harmony and comity would deem permissible.
On the other hand, the rigidity of the German jurisdictional concept and
its obvious lack of concern for international implications must not be
equated with less fairness vis-4-iis alien litigants. After all, German jurisdictional provisions provide a high degree of predictability and certainty;
and this seems to be of particular importance in the field of jurisdiction. '34

"'Under World-Wide Volkswagen jurisdiction in product liability actions will presumably

be upheld when the seller sells the goods into the state or derives any other benefit from that
state. See id. at 297.
12On this question, the U.S. Supreme Court has not ruled yet. It may well be that the Court
will distinguish between the taking of a product by a consumer and the reselling of a product
by a middleman to a foreign jurisdiction and thus subject the manufacturer to jurisdiction in
the state in which the purchaser resells the product.
"'See countries cited supra note 53. France and Italy also use bases of'jurisdiction favoring
their nationals or domiciliaries.
" The author of this paper is from personal experience aware of the uncertainties faced by
foreign companies that are confronted with often wholly unexpected actions against them in
U.S. courts. The problem is exaggerated by the failure of U.S. law to generally award costs
and fees even if the claim is clearly without merits.

